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Welcome to MinterEllisonRuddWatts’ litigation forecast, delivered by 
our Dispute Resolution team. In this publication, we discuss challenges 
for business we anticipate will arise this year.

The business landscape is increasingly challenging.  We see this trend continuing in 
2017.  Increased regulatory scrutiny; escalating frequency, scale and sophistication of 
cyber attacks; continuing growth of class actions fuelled by more accessible sources of 
funding.  All of these add to the existing grab bag of threats a business faces which can 
test its resilience, decision making and capability for crisis management.

Preparation and proactivity will be key to successfully negotiating these hazards. 
Regulators at the door; an electronic assault on data integrity; a major health and safety 
event; or any of a range of significant causes of civil litigation - any business at any time 
can be suddenly and unexpectedly confronted with a situation having profoundly 
damaging consequences, financially and reputationally, if not handled well.  

Are there suitable practices and procedures in place to minimise the risk of a crisis 
arising?  Are there established protocols to manage the crisis if it does arise, and are 
these well understood within the business? Is there a communications strategy in place 
– what are the key messages likely to be?  Has a team been identified with the requisite 
skills for managing an event should it occur and does each member understand his or 
her role?  Taking the time in advance to implement these measures will enhance the 
timeliness and quality of response to any storm that may break, and better position a 
business to ride it out. 

Any of our team is very happy to explore these issues in greater depth. We assist both 
with the recommendation and implementation of strategies to minimise the risk 
challenges such as these pose, and with management of the challenge should it occur. 

Sean Gollin
Divisional Leader
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Increased enforcement from commercial 
regulators as they look to protect consumers.

Compliance is key in this space as Phase 2 
of New Zealand’s anti-money laundering 
regime comes into effect in 2017.

A rise in cyber threats means businesses need to have 
risk and management procedures in place.

Organisations are moving towards compliance 
as the new Act is enforced.

New Zealand is seeing the rise of class action, 
which is being led by overseas trends.

Third party funding is becoming common place 
in New Zealand.

Employee protection and equal pay have had 
a high profile in 2016.
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In 2016 we saw a marked increase, 
not only in the pace and intensity of 
the Commerce Commission (NZCC) 
investigations and prosecutions under 
the Fair Trading Act 1986 (FTA) and the 
Credit Contracts and Consumer Finance 
Act 2003 (CCCFA), but also an increase 
in the level of fines handed out by the 
courts. 
At a stakeholder briefing in October 2016, NZCC representatives 
spoke of 50 investigations and a “significant uplift” in litigation - 
with 13 prosecution proceedings completed in 2016, six further 
sentencing hearings pre-Christmas, and 29 other cases still in the 
pipeline.

CCCFA enforcement in 2016
One of the NZCC’s main objectives for 2016 has been ensuring 
that lenders, such as mobile traders and short term/high cost 
credit providers, who interact frequently with the most vulnerable 
members of society comply with the terms of CCCFA.  A number of 
other mobile traders are before the courts or under investigation for 
breaches of the CCCFA and FTA.  The NZCC have made use of the full 
suite of enforcement options against several other credit providers 
for a range of breaches of disclosure obligations and charging 
unreasonable credit fees.

Regulatory Enforcement
The commercial regulators have all been active in 2016

Breaches of the mandatory disclosure requirements was prevalent 
across all lenders who faced enforcement action, leading the NZCC 
to repeatedly emphasise the importance of providing clear and 
accurate disclosure so that consumers are aware of their obligations 
under the credit contract.

The NZCC has released updated draft guidelines to assist creditors 
with credit fees and invited submissions by 25 October 2016.  

Pricing claims in high-profile, broad reach advertising were a focus in 2016. 

FTA enforcement in 2016
The NZCC continues to make false or misleading credence and ‘place 
of origin’ claims a priority and has noted on numerous occasions 
that they are of growing concern.  In a recent example, the NZCC 
took the New Zealand Nutritionals case to the High Court seeking 
guidance on ‘made in New Zealand’ claims.  The High Court clarified 
that a ‘New Zealand made’ representation may be misleading if the 
key ingredients do not come from New Zealand, even if they are 

Internal pricing comparisons 
that are misleading, such as 
‘was, now’ pricing comparisons 
and false calls to action, such 
as ‘clearance’ or ‘end of line’ 
representations.  

These two areas of concern 
were targeted in charges laid in 
September 2016 against Bike Barn 
for alleged misrepresentations made 
about the savings customers would 
make on the purchase of bikes on 
sale for a limited time period.

False or misleading 
statements around 
government subsidies and 
levies. 

This area of concern is reflected in 
charges laid earlier this year against 
Montessori Pre-School for allegedly 
misrepresenting to parents of its 
Pre-School students, the subsidy it 
received under the Government’s 
Early Childhood Education (ECE) 
scheme.

Misleading statements 
regarding terms and 
conditions, or pricing.

Trustpower was fined $390,000 in 
September 2016 upon pleading 
guilty to misleading advertising 
for an unlimited data broadband 
offer where in the NZCC’s view a 24 
month term and increased second 
year price were not sufficiently 
prominently disclosed.
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Staying off the commercial regulators’ radar

packaged or the manufacturing process occurs in New Zealand.  The 
Court granted declarations that New Zealand Nutritionals had made 
misleading claims under the FTA.   

The NZCC has signalled that it continues to take failures to meet 
product safety standards seriously.  Enforcement action in this area 
in 2016 has included charges laid against Babycity in relation to 
its household cots and 123 Mart in relation to children’s toys and 
clothing items.  Warning letters have also been issued to numerous 
other non-compliers.

Following on from the unfair contract term (UCT) provision that 
came into force in 2015, the NZCC released reports on its reviews 
of standard form contracts used by the telecommunications and 
energy retail sectors.  Both reviews identified several terms with 
the potential to be unfair.  The companies involved worked with 
the NZCC, either removing or amending the offending terms.  As a 
result, no cases seeking declarations that terms are UCTs have been 
brought as of yet. 

The Commission is continuing its work on UCTs with reviews of gym 
and credit sector contracts.  At the NZCC stakeholder briefing in 
October 2016, NZCC representatives spoke of “a vast area” of work 
around UCTs in standard form consumer contracts, noting that such 
contracts will be looked at carefully.

Outlook for 2017
Going forward, we expect to see the NZCC’s continuation of 
a forceful approach to consumer law enforcement, further 
prosecutions and test cases before the courts, as the NZCC continues 
to drive compliance and pursue higher fines and penalties to deter 
organisations from breaching the CCCFA and FTA. 

The NZCC holds annual stakeholder briefings and produces an 
annual Consumer Issues Report which provides insight into the 
NZCC’s top concerns.  The 2016 issue provides details of current and 
emerging fair trading, consumer credit and competition issues as 
well as complaints statistics.  

From 2017, a stated intention is to begin publishing annual priorities 
identifying areas of focus, thus bringing transparency to its work 
programme and a guide to its resource allocation.

Expect to see the NZCC’s continuation of a forceful approach to consumer 
law enforcement, further prosecutions and test cases before the courts, 
as the NZCC continues to drive compliance and pursue higher fines and 
penalties to deter organisations from breaching the CCCFA and FTA.

• Have good customer complaints handling processes to 
detect issues early and trouble-shoot customer concerns.  

• Make compliance programmes and compliance training 
for staff a priority.  

• Seek legal review of high risk claims or representations.

• Pay attention to regulators’ compliance advice and 
warning letters.

• Understand regulators present concerns, emerging 
issues, and areas of focus.

NZCC’s readiness to enforce the provisions of the FTA and the 
CCCFA is evident in the sheer number of cases it has taken in 2016 
compared to previous years. This trend is likely to continue in 2017.

3 cases

27 cases

16 cases

37 cases

CCCFA 2015

FTA 2015

CCCFA 2016

FTA 2016
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2016 was a year of cyber risk dawning 
for many New Zealand businesses, as 
the importance - and sheer enormity 
- of cyber security risks made its way 
into board rooms and senior leadership 
teams. 
Generally, the current response is to apply basic risk management 
strategies to the cyber context with an aim of keeping New Zealand 
open for business. With this in mind, the government is partnering 
with business through its ConnectSmart programme and newly 
established Computer Emergency Response Team (CERT) to advance 
the level and quality of cyber security risk management in New 
Zealand businesses.

Most Kiwi businesses are not yet cognizant of the legal 
consequences of poor cyber risk management. Experience tells us 
the cyber breach litigation of LinkedIn and Target may soon be a 
reality for New Zealand firms. Recent commentary from the Privacy 
Commissioner confirms that the regulatory enforcement horizon 
will also heat up in the next 12-18 months. The Commissioner has 
indicated a desire for greater penalty and enforcement powers 
under the new privacy legislation regime. 

In this environment, we think Kiwi organisations have a unique 
opportunity to adopt world-class (perhaps even world leading) 
cyber risk and crisis management processes, before the legal 
consequences of a large scale cyber breach bites – and to potentially 
avoid or minimise those consequences across the board.

Cyber Security

What can you do?
Having established, practised 
and thorough risk and crisis 
management procedures in place 
are key. 
Consider a range of key risk 
minimisation and management 
steps to take both before a cyber-
breach and when a major cyber 
breach occurs.

Conventional risk and crisis management in an unconventional setting

The source of the risk
Information has always been valuable - most information is now 
stored digitally.  Cybercrime brings high returns at low cost and risk 
to the perpetrators (who are generally based overseas and difficult 
to trace). In 2015, cybercrime cost the New Zealand economy $257 
million and affected more than 856,000 New Zealanders.  

The recent large-scale distributed denial of service attack against 
the United States domain name system (DNS) infrastructure caused 
millions of people to lose access to Twitter, Spotify, Reddit and 
CNN and highlighted the impact hackers can have on the average 
person.  New Zealand is far from immune to such attacks. A local 
health sector was the target of a recent successful spear phishing 
campaign, resulting in the loss of sensitive membership information.

Internal cyber threats are also increasingly problematic.  Time and 
time again we see lack of staff training leading to mistakes.  The rise 
of remote working and use of multiple devices has heightened the 
risk further.  Disgruntled employees may also deliberately disclose 
confidential data – the 2014 Morrisons United Kingdom supermarket 
leak of confidential employee data (including bank details, salaries 
and National Insurance numbers) by a disgruntled employee is a 
case in point.  

The risk of not taking action – it’s coming      
our way
We are now seeing the range of consequences for organisations 
that are not prepared.  As well as reputational and financial 
consequences, there are very real legal consequences starting to 
take hold in the United Kingdom, Australia and United States. These 
are likely to be heading our way. The possibilities include class 

actions by shareholders against directors for breach of duties, by 
customers against businesses for negligence, breach of contract 
and breach of data protection requirements including not taking 
“reasonable steps” to protect customers’ personal information.  
Financial regulators are taking enforcement proceedings against 
their regulated populations for failure to disclose and/or protect 
against cyber security risks. 
 
We expect to see these types of enforcement actions emerge in 
New Zealand as the nature and extent of local breaches increase.  
Organisations preparing their cyber security risk management can 
add another good reason to the list of why it makes good business 
sense to get your cyber house in order and be ready to respond.
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Company - TalkTalk (UK) 
Cyber Attack
Thousands of customers’ data stolen - including names, 
contact details and financial information, in October 2015.

Legal Action 
Class action followed in September 2016.  The UK 
Information Commissioner’s office issued a record fine of 
£400,000 against TalkTalk for a breach of the Data Protection 
Act 1998. TalkTalk was criticised for its lack of information 
and for failing to take adequate precautions to protect 
against cyber attack. 

Kiwi organisations have a unique 
opportunity to adopt world-class 
(perhaps even world leading) cyber risk 
and crisis management processes, before 
the legal consequences of a large scale 
cyber breach bites – and to potentially 
avoid or minimise those consequences 
across the board.

Company - Adobe (Australia)
Cyber Attack
38 million people had their data stolen - including credit 
card details and user logins -  by hackers in 2013.

Legal Action 
Adobe settled a class action lawsuit in August 2015 for an 
undisclosed amount. An Australian investigation found 
that Adobe had generally robust cyber security, but had 
“dropped the ball” with an internal server that was due to 
be decommissioned and which held the data of millions of 
users. 

Minimising risk - BEFORE a cyber event

Assess your risk
Assume you are a target 
- what are the potential 
legal and reputational risks 
of a breach?

Establish IT systems
Put reliable protection in place; 
"whitelist"; restrict admin access; 
restrict personal and portable 
storage devices; increase 
security on priorty data 
(dispose of other data).

Contain
Act immediately; retain cyber 

security; contain the breach; monitor 
the environment for a persistent 

threat; document the steps taken.

Diagnose
Categorise the severity of the breach 

and assess the potential impacts; 
assign responsibility (according to 

your crisis management plan); a 
technical analysis may be necessary.

Communicate
Check your insurance cover; report 

the incident to insurers/brokers; 
legal experts.

Learn
Ensure you understand the cause of 

the incident; assess what changes are 
necessary to your system; evaluate 
how the crisis management plan 
worked in practice and revise as 

necessary; is there anything you could 
have done better?

Manage your employees
Have a cyber security policy; delegate 
responsibility to individuals; train all employees 
regularly; run live tests; ensure employment 
contracts contain relevant disciplinary measures.

Procurement 
and suppliers
What level of security do 
they have?

Crisis 
management 
plan
Do you have a plan?

Consider 
insurance
Do you need to extend your 
insurance to cover cyber 
breaches?

React when CRISIS HITS
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In its first year of operation many 
businesses reassessed their existing 
health and safety management 
systems. Areas of particular interest for 
businesses have been the practicalities 
of how to consult, cooperate and 
coordinate activities with other PCBUs 
(person conducting a business or an 
undertaking), how to comply with the 
new reporting requirements, and how 
to ensure officers are meeting their due 
diligence obligations.
2017 will unsurprisingly see the continuation of WorkSafe’s active 
involvement in the workplace. While WorkSafe will enforce the 
obligations of duty-holders where appropriate, we anticipate that 
there will be a strong focus on engaging those who influence the 
workplace, and educating businesses on what good health and 
safety practices look like. The growing trend of education through 
proactive workplace assessments can be seen from the number of 
workplace assessments that WorkSafe carried out over the last three 
years.  Between 2013 to 2016 there was an increase each year in the 
number of workplace assessments conducted, with 16,959 carried 
out in 2016.  If this trend were to continue, it is estimated that there 
will be around 20,000 proactive workplace assessments in 2017. 

Health and Safety
2016’s big news was the new Health and Safety at 
Work Act (HSWA)

We will also see WorkSafe navigate uncharted waters as prosecutions 
begin to roll in under the new Act and new enforcement measures, 
such as enforceable undertakings, are explored. With 12 months to 
investigate under the HSWA (as opposed to six months under the 
old law), the timing of many such prosecutions will likely be post-
April 2017. 

Worksafe’s focus will continue to be on pushing for bettering safety 
outcomes for businesses operating in the agriculture, forestry, 
construction and manufacturing industries.

Consult, cooperate, coordinate
A key change under the HSWA is for businesses working together 
to consult, cooperate and coordinate with each other where 
overlapping duties arise.  This has particular implications for 
contractor and supply chain management, and also where there 
are multiple businesses working at the same location.  Even in the 
early months of the HSWA’s operation, we have seen a focus on this 
obligation in the questions asked by WorkSafe inspectors (including 
where consultation, cooperation and coordination between 
business does not appear to be a factor in whatever event has 
brought the inspector on site).  This attention is likely to continue to 
increase – and businesses would be wise to review their contractor 
management practices with this obligation in mind. 

Enforcement 
With a Government target of reducing workplace fatalities and 
injuries by 25% before 2020, we expect WorkSafe to continue 
carrying out in-depth investigations of incidents involving serious 
harm.  We also expect WorkSafe to use the full range of tools 
available to it under the Act to enforce health and safety obligations 
including agreeing to enforceable undertakings in appropriate 
cases.  This particular compliance tool lifted directly out of the 
Australian Model Law is designed to secure quick and effective 
remedies for contraventions without the need for court proceedings.  
It is an offence to breach the undertaking with fines not exceeding 
$50,000 for individuals and $250,000 for any other person. 

Further Regulations in 2017
As part of the first phase of developing regulations to accompany 
the HSWA, a number of new or updated regulations have been 
issued.  These include regulations in relation to asbestos, general 
risk and workplace management, worker engagement, participation 
and representation.  The new regulations came into force on 4 
April 2016, at the same time as the HSWA (although transitional 
provisions apply to certain matters under regulations relating to 
asbestos, major hazard facilities, mining and quarrying operations, 
and petroleum exploration and extraction regulations).  In 2017, 
regulations relating to hazardous substances are expected to be 
finalised – current indications are that they will come into effect 
in December 2017.  The coming years will continue to see further 
regulatory change, with regulations made under the Health and 
Safety in Employment Act (which will continue in force under the 
HSWA) being reviewed and amended/replaced. 

Businesses would be wise 
to review their contractor 
management practices.
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75%

32

493
of people made changes to 
workplace practices after 
interactions with WorkSafe. 

OVER 400 
DUTY-HOLDER 
REVIEWS UNDERTAKEN

Source: WorkSafe – Our Performance Story 2016  http://www.worksafe.govt.nz/worksafe/about/publications

The average number of 
working days away from 
work paid by ACC for 
acute injuries was 32.

Key facts from 2016

98 prosecutions 

91% successful investigations

WorkSafe undertook

2013/14    117 prosecutions: 82% successful
2014/15    106 prosecutions; 91% successful

2013/14    11,411 proactive assessments           
2014/15    14, 500 proactive assessments

2013/14   1,127 investigations
2014/15   780 investigations

16,959 proactive assessments undertaken; 87% in priority areas. 
Around 30% of assessments had a secondary focus on work-related health.

59 WORKPLACE 
FATALITIES IN 2015/16

17

9

7

in agriculture

in transport, postal 
and warehousing

in construction

Trends from Australia
With the HSWA largely based on Australia’s Model Health and 
Safety Act (in effect for several years now), we have kept a close 
eye on the prosecution landscape across the Tasman.  After an 
initial lag period, the Australian regulator is testing the scope 
of the new legislative regime in the courts. For example, our 

Australian colleagues have seen an increasing number of 
prosecutions being brought against directors in respect 
of due diligence obligations and also against workers 
themselves in respect of reckless or negligent conduct. 

May 2016 saw the first successful prosecution against a 
company in South Australia for failing to comply with the new 
duty to 'consult, co-operate and co-ordinate' with other PCBUs. 
Over the next 12 to 18 months, we expect to see the New Zealand 
equivalent of these new provisions tested by WorkSafe for the first 
time. This will be a key space to watch.
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There can be no doubt that group 
litigation, “representative actions” as they 
are known in New Zealand, ‘class actions’ 
(in other jurisdictions) are on the rise in 
New Zealand.  We predict that this trend 
will continue throughout 2017. 
There are at least four active class action proceedings currently 
underway in the High Court. Media reports indicates that other 
groups are seeking to garner support for group litigation, sometimes 
supported by commercial litigation funders. 

The active ‘class action’ proceedings underway are: 

• The ‘Kiwifruit Claim’ – a class action brought by a group of 
kiwifruit growers against the Ministry for Primary Industries; 

• The ‘Southern Response Class Action’ – brought by a group 
of insureds whose property was damaged in the Canterbury 
earthquakes against the insurer; and 

• Two separate ‘class actions’ by homeowners whose property 
was built with allegedly defective cladding against James 
Hardie group entities. 

The increase in ‘class actions’ is an interesting legal development in 
New Zealand. As it follows a marked trend, particularly observed in 
securities class actions in Australia, we are anticipating the increase 
in class actions to continue here.  It is likely that a number of factors 
are influencing this change, including the increasing prevalence 
of litigation funding and an increasing public awareness of group 
litigation.  

Class Action

The principal purpose of a representative procedure action (or 
‘class action’) is the promotion of efficiency and economy in group 
litigation. Because ‘class actions’ avoid clogging the courts with 
multiple individual actions covering the same subject matter, they 
are seen as a valuable means for access to justice, and therefore can 
increase certainty for potential defendants in respect of dealing 
with factual or legal issues that are common to a (potentially large) 
number of plaintiffs. 

Currently there is no set of clear procedural rules governing 
‘class actions’. The lack of a codified ‘class action’ procedure does 
hold challenges for any party (both plaintiffs and defendants) 
considering group litigation. We predict that interlocutory argument 
will continue to be a key feature of class action litigation in New 
Zealand, as parties test the application of the principles in, and the 
boundaries of, the current case law. 

What’s happening overseas?
As New Zealand’s group litigation regime is still in its infancy, 
relatively speaking, there is value in looking to other jurisdictions to 
get a feel for where New Zealand may head.

Australia

Across the Federal Court, Supreme Court of New South Wales and 
Supreme Court of Victoria, the number of 'class actions' filed in 2016 
is on track to fall below the peaks of 2014 and 2015. 

Shareholder 'class actions' in relation to market disclosure by listed 
companies, as well as claims in the financial services sector comprise 
the predominance of cases. A resurgence of product liability cases 
has been driven, in part, by claims in the automotive industry such 
as those relating to the altering of emissions testing results by 
Volkswagen, Audi and Skoda.

The principal purpose of a representative 
procedure action (or ‘class action’) is the 

promotion of efficiency and economy in 
group litigation.

The rise of class action
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United States

Class actions are a well-established part of the United States legal 
landscape, but there are some developments and trends coming out 
of recent case law that may instruct the New Zealand landscape in 
the future. 

Firstly, the United States’ courts have grappled with whether certain 
types of class action claimants have standing to sue. They have 
recently held conflicting views on the requirement of whether 
tangible “concrete” harm is usually required. Consequently, these 
views might allow class members who are ordinarily unable to assert 
actual damages to be included as plaintiffs. 

Second, the United States Supreme Court recently held that a class 
of plaintiffs may only utilise statistical sampling to determine a 
whole class’ liability when it is scientifically viable to extend the 
sample’s results to any particular member of the class. 

Third, there is a continued split among federal courts on the 
“ascertainability” requirement. Further litigation is predicted until 
this issue is resolved by the Supreme Court. 

Case example

JAMES HARDIE CLADDING 
CLASS ACTION
In 2015, several claims were filed against James Hardie by homeowners whose properties had been 
built with cladding that they allege was not weathertight. The parties claim that James Hardie was 
negligent in its design, manufacture and supply of ‘Hardietex’ and ‘Titan Board’ cladding systems, and 
that it breached the Fair Trading Act 1986. 

The plaintiffs faced a procedural difficulty early on: before their application to the High Court to 
approve representation orders was to be heard, the limitation period on some of the claims would 
expire. The plaintiffs applied to the Court for an order that if a representative action was denied them, 
the potential class members would have been deemed to have initiated proceedings when the lead 
plaintiffs filed their applications. The Court declined to issue this order, and so the group instead had 
to have all claims filed before they were time-barred, which they managed to do following extensive 
advertising. 

The claims, with approximately 350 parties total, are three separate representative actions, relating to 
different periods of time and different cladding brands. The High Court made representation orders 
in relation to three common issues: 
• whether James Hardie owed a duty of care to the plaintiffs; 
• whether that duty was breached; and 
• whether James Hardie made misleading or deceptive statements. 

Justice Ellis did not, however, consider that the causal relationship between the claimed “inherent 
defects” in the cladding and the damage, or that loss or damage in individual plaintiff cases, could be 
determined as “common issues” on a representative basis. 
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Third party litigation funding is now a 
feature of the global legal landscape 
and is rapidly gaining traction in New 
Zealand, most recently evidenced by the 
James Hardie and anticipated Wynyard 
'class actions'.  In other jurisdictions 
however, the traditional applicant for 
litigation funding, an insolvent plaintiff 
with a single meritorious case, has 
now been overtaken by less obvious 
candidates.  
Norton Rose Fulbright’s report, 2016 Litigation Trends Annual 
Survey, shows that corporates around the world are subject to an 
increasing amount of litigation, including regulatory challenges, 
product liability and shareholder class actions.  The intense pressure 
on in-house legal budgets has resulted in some major corporates 
engaging with litigation funders for the purpose of financing and 
managing their dispute resolution portfolios.  

Other market opportunities have also emerged.  The funding of 
international arbitrations is now the fastest growing area of litigation 
funding in the United Kingdom.  It was relatively unknown in 2012 
but now makes up roughly 50 per cent of the market.1   

Third Party Funding

Litigation funders are not 
only here to stay but will 
become an increasingly 

significant part of the 
New Zealand litigation 

landscape in years to come.

The rise and rise of third party litigation funding

There are no obvious common law or statutory obstacles hindering 
the growth of third-party funding in New Zealand.  Since the 
Supreme Court rejected the proposition that the Court should 
exercise a general supervisory position over litigation funding 
arrangements, the initial controversy around litigation funding has 
diminished.  

While the purchase of a bare right to sue remains unlawful in New 
Zealand, the courts have shown a liberal approach to litigation 
funding in circumstances where funders do not take control of 
proceedings.  

No doubt, further avenues to challenge funding agreements will 
be explored by defendants seeking to derail third-party funded 
proceedings.  Questions relating to the regulation of litigation 
funding have been the subject of a series of appeal court decisions 
in Australia.  For example, are funding arrangements managed 
investment schemes?  Do funders require a financial services 
licence? Are funders providers of credit?  At various levels of the 
Australian court system, these questions have all been answered in 
the affirmative with the result that substantial regulatory compliance 
costs would follow.  In order to preserve the wider access to justice 
that funders facilitate, specific legislation was passed in Australia to 
exempt funders from the relevant regulations.  

Differences between the Australian and New Zealand financial 
services regulatory framework suggest that regulatory challenges to 
funding agreements in New Zealand will gain less traction here.

Perhaps more concerning for the third-party funding industry is 
the recent award of costs in excess of $5 million in favour of the 

defendants in the failed lawsuit brought by the funded shareholders 
of Feltex Carpets.  These costs were awarded above the High Court 
costs scale and will have to be met by the funders.  Although 
the Court rejected the submission that the funded status of the 
representative action entitled the defendants to indemnity costs, it 
accepted that funding arrangements were one important factor in 
assessing the overall conduct of the litigation when considering the 
defendants’ entitlement to an award of costs above scale. 

Up to this point, the basic funding business model has been to fund 
all legal and other ancillary costs related to a claim in exchange 
for the recovery of the funding costs, plus a profit margin on the 
lending, or a share of the damages if the claim was successfully 
resolved.  This model has been attractive to both plaintiffs requiring 

1 The Lawyer, Litigation funding report: Broader appeal, 6 June 2016, http://www.thelawyer.com
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funding and investors looking for above-average returns.  Whether 
the Feltex Carpets costs decision will move the needle on the 
funders’ assessment of risk and reward is yet to be seen. 

In any event, the incentives for litigation funding remain firmly 
established.  For plaintiffs it should be a win/win scenario; win 
something if the claim succeeds – lose nothing if the claim fails.      
For funders, any business which provides up to a 70% net return on 
invested capital is a very attractive proposition indeed.2    

Case example

PwC & Ors v Walker & Ors
The defendants in this case argued that the funding of 
proceedings conducted by a liquidator was an abuse of process 
because the funder had taken an assignment of the first ranking 
security over the plaintiffs’ assets and was therefore entitled 
to the net proceeds of the litigation in addition to its funding 
fee.  The defendants submitted that this amounted to a bare 
assignment of the claim to the funder.  The High Court rejected 
the submission.  The Court of Appeal agreed for the following 
reasons:

• the funding agreement in itself was not objectionable 
despite the substantial fee charged;

• it was clear from the terms of the security that the funder 
had to buy it in order to protect itself from the exercise of 
rights by the holder of a prior ranking security;

• the net proceeds of the claim would be accounted to 
the funder in its capacity as a secured creditor and not a 
litigation funder; and

• it would not be possible to infer that the funder would 
be paid too much relative to its investment in litigation 
without knowing what the recovery would be and how 
much would be paid for it.

There has been a tangible increase in New Zealand of both 
the awareness of the availability of litigation funding and the 
commensurate market appetite to fund valid claims, in particular 
'class actions'.  We can conclude with a good deal of confidence 
that litigation funders are not only here to stay but will become an 
increasingly significant part of the New Zealand litigation landscape 
in years to come.

2 See Burford Capital’s 2015 Annual Report http://www.burfordcapital.com/wp - content/uploads/2016/08/25029_Burford_RA_2015_WEB_3.pdf
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More protection for employees - minimum 
employment standards
During 2016 there were a number of changes made to employment-
related legislation for the purpose of enhancing the protection 
of employees’ minimum rights.  These protections cannot be 
contracted out of.  

There are also more onerous obligations on employers to keep 
records showing compliance with minimum employment standards 
(such as wage and annual leave records), and the good faith 
provisions of the Employment Relations Act 2000 are also applicable.

Employment
Greater protection, increased compensation awards and pay equality

Importantly for employers, all minimum employment standards 
(such as minimum wage, holiday entitlements, sick leave and record 
keeping) are to be strictly enforced.  Many employment agreements 
will need to be amended to comply with these new requirements. 
Tougher sanctions will be imposed for serious breaches and 
employers will be named publicly if the Employment Relations 
Authority or the Employment Court finds they have breached a 
number of these minimum standards.

We can expect to see a number of cases testing the scope and 
meaning of these recent amendments during 2017.  Already, there 
have been a number of cases that indicate the courts are applying 
the new law as Parliament intended – with significant penalties and 
other remedies being awarded for serious and or repeated breaches. 

Increased compensation awards for privacy 
and discrimination claims
2016 has also seen a further increase in the maximum compensation 
award made by the Human Rights Review Tribunal.   The previous 
record was the Tribunal’s award of $98,000 in Hammond v Credit 
Union Baywide in March 2015.  In March 2016 we saw the Tribunal 
make a new record award of $120,000 to Colin Craig’s former press 

secretary Rachel MacGregor for the “severe humiliation, loss of 
dignity, and injury to feelings inflicted on her by Mr Craig” when 
he breached a confidential settlement agreement about a sexual 
harassment claim. 

The Tribunal’s willingness to make such significant awards is in 
stark contrast to the average compensation awards made in the 
Employment Relations Authority and the Employment Court, which 
remain in the $3,500-$10,000 range on average.  We expect that this 
upward trend in compensation awards in the Tribunal, particularly in 
high profile cases such as Ms MacGregor’s, may result in an increase 
in the number of employees opting to bring cases before the 
Tribunal rather than the Employment Relations Authority. Indeed, 
the Employment Court is aware of the increasing inconsistency 
between compensation awards in the two jurisdictions, and 
has expressed sympathy with the view that “the quantum of 
compensatory awards has fallen woefully behind” the Tribunal.  We 
will be watching with interest to see whether the Employment Court 
will provide any guidance on the possibility of increased remedies 
in 2017.  

There have been a number of cases indicating that the courts are applying 
the new law as Parliament intended – with significant penalties and other 

remedies being awarded for serious and or repeated breaches.

a) prohibiting “zero hour contracts.”

b) requiring guaranteed hours of work to be set out in 
employment agreements.

c) introducing new rules where employees are required to 
be available to work in excess of their guaranteed hours 
(employers need to have genuine reasons based on 
reasonable grounds and reasonable compensation needs 
to be paid).

d) for shift workers, their employment agreements need to 
set out the reasonable period of notice to be given for the 
cancellation of a shift and what is reasonable compensation 
if the shift is cancelled outside that notice period.

Key changes to enhance 
protection of employee’s 
minimum rights
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“Equal pay” under ongoing scrutiny
In 2017 we are likely to see continued scrutiny of the concept of 
“equal pay”. After high profile litigation in the aged care sector (and 
other sectors filing similar proceedings), a Joint Working Group was 
set up to develop principles that could be applied in all sectors to 
address pay equity claims. The Working Group has now reported 
back with recommendations which the Government has accepted. 
Those recommendations will be introduced in 2017 by way of 
updates to the Equal Pay Act 1972 and the Employment Relations 
Act 2000. 

The process will allow pay equity claims to be made by any 
employee at any time. The employer must then consider the merit 
of the claim, taking into account factors such as whether the work 
is predominantly performed by women and whether it may have 
been historically undervalued. Once a claim is accepted as a pay 
equity claim, the parties will bargain to resolve the claim, under the 
good faith bargaining arrangements of the Employment Relations 
Act 2000. The Government’s adoption of the Working Group’s 
recommendations may mean that ongoing and threatened litigation 
over pay equity is now no longer necessary.

Contractor/employee distinction in the gig 
economy
From a gig economy perspective, we may see a case in which 
contractors supplying services through a web based platform 
challenge their status as employees to gain minimum rights. 
These arrangements suit many who enjoy the flexibility of work 
on demand. However, others may seek minimum employment 
entitlements. This follows on from a ruling in the UK that Uber 
drivers were entitled to receive holiday pay and minimum wage 
arrears. Consequently this is another space to watch in 2017.

19% 

$24 .07 $21 .23

11% 
of executives surveyed believe their companies 
fully understand the labour laws that govern 
contingent workers.

have complete management processes for the 
contingent part of the workforce.

The gender gap in 
New Zealand in 2015 was

The median wage for 
men in 2105 was almost

The industry with the 
largest gender pay gap was

more than for women. where women earned 
30.2% less then men.

the widest in almost a decade.
13.9% $15,000 finance

Median hourly pay 
for males was

Median hourly pay 
for females was

Source: Statistics NZ. Measuring the gender pay gap www.stats.govt.nz

Source: YWCA: The gender pay gap in New Zealand ywcaequalpay.org.nz

Source: Deloitte - Global Human Capital Trends 2016 
www2.deloitte.com/nz

ONLY ONLY

IN THE JUNE 2015 QUARTER...
The gender pay gap was

This means that a typical 
male earned about 12% 
more for an hour's work 
than a typical female.

11.8%
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Source: International Consortium of Investigative Journalists

214,488

200+
11 .5M
12

29

Panama Papers
The

Entities involved
(includes companies, trusts and foundations)

Countries/territories involved

Documents leaked

Current or former 
country leaders 
involved

Forbes-listed 
billionaires named

By the numbers

A continued focus on business 
compliance, increased corporate 
awareness of anti-bribery and corruption 
(AB&C) measures, and the introduction 
of Phase 2 of New Zealand’s anti-money 
laundering regime (AML) will be the key 
drivers in the regulatory and white-collar 
space in 2017.
There is no doubt that 2016 was a tumultuous year - Brexit, the 
electoral success of President Trump, and at home, the resignation 
of our own Prime Minister John Key, are just three geo-political 
examples.  In the regulatory space, the Panama Papers scandal 
provided more disruption, highlighting the risks that go hand-in-
hand with the benefits of the ease of doing business in New Zealand, 
and the flexibility of our Trust Law arrangements.  

So how is 2017 shaping in the regulatory and white collar space? 
We think that businesses need to be ready for an ongoing focus 
on business compliance, an increased focus on AB&C, and the 
accelerated introduction of phase 2 of the AML regime.

Compliance
We have well and truly moved away from a “check-box”, or 
“compliance for compliance’s sake” mentality.  A proportionate 
response approach to risk management is now well entrenched in 
New Zealand’s regulatory landscape as evidenced by the health and 
safety and AML regimes now in place under New Zealand law.  We 
expect this to continue in 2017, and beyond, as the Government 

Anti-bribery, Corruption and Money Laundering

puts more discretion, and responsibility, in the 
hands of the business community to implement 
strategies that manage risk in their own business 
and the country more broadly.  

In addition, we expect to see an increase in 
prosecutions and legal action by regulatory 
agencies seeking to enforce regulatory 
requirements across the broad range of white collar 
and regulatory requirements business face.  The 
Financial Markets Authority (FMA), Department of 
Internal Affairs (DIA), and the Serious Fraud Office 
(SFO) are all agencies we expect to see increased 
enforcement action from in 2017 and beyond, 
continuing a trend which has started to emerge 
over the past few years, as the new AML regime has 
taken effect, and as an increased awareness of other 
misconduct, including bribery and corruption, has 
arisen.

Anti-bribery and corruption
The Panama Papers provided a myriad of angles 
from which to analyse New Zealand’s regulatory 
environment, and potential changes from the 
government moving forward.  Whilst at one 
level, discussion focused on the nature of trust 

White collar crime and regulatory matters

Businesses need to be ready for an ongoing focus on business compliance, an 
increased focus on AB&C, and the accelerated introduction of phase 2 of the 
AML regime.
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ML/TF

Source: FATF Report: Money Laundering and Terrorist Financing 
Vulnerabilities of Legal Professionals (2013)

Source. PwC. 2016 Global Economic Crime Survey. pwc.com

1 in 5 33% 50% 19% 25%
 . . .only  . . .and More than

financial services respondents 
have experienced enforcement 
actions by a regulator

of financial services 
respondents cite 
challenges with data 
quality

of money laundering 
or terrorist financing 
incidents were 
detected by system 
alerts

claim that the ability 
to hire experienced 
staff is the biggest 
challenge to AML 
compliance

of financial services firms 
have not conducted AML 
risk assessments across 
their global footprint

Innocent 
involvement

Involvement of Legal Professionals 
in money laundering and terrorist 
financing

Unwitting

Alert & 
Proactive 1

Wilfully blind ComplicitBeing 
corrupted

Alert & 
Proactive 2

Red flags
identified

No red flag 
indicators 
apparent.

Basic CDD 
undertaken.

Some red flags, 
but missed or 
significance 

misunderstood.

Low level of 
suspicion - STR 

made where 
required and 
proceed with 

caution if 
appropriate or   

stop acting.

Further questions 
are not asked, 

isolated  
transaction is 

completed and 
often no STR 

is filled where 
required.

Wilful blindness 
persists for repeat 
instructions from 

the same client, the 
client's associates 
or other matters 
with similar red  
flag indicators.

Actual     
knowledge of 

the criminality in  
which they     

are involved.

Higher level of 
suspicion or 
knowledge - 

STR made where 
required and    
stops acting.

arrangements available under New Zealand law, the underlying 
concern was regarding how these trusts might enable the 
laundering of proceeds of crime, particularly crimes conducted 
offshore by those in positions of power.  

Cracking down on the ability to move proceeds is one response, but 
another is seeking to cut-off the criminal activity at the source, and 
this is why we consider that as with 2016, 2017 will see an increased 
focus on AB&C. Recent legislative amendments in this space have 
been combined with an increased enforcement effort, particularly 
from the SFO.  We expect this to continue.  Consequently, one of our 
tips for 2017 is for business to get ahead of the curve, and ensure 
that they have comprehensive AB&C policies and training in place.

Anti-money laundering
When the Panama Papers scandal broke, the Government was quick 
to move to conduct a review, and to make recommendations for 
reform.  This classic political response led to an apparent urgency for 
accelerated AML reform which so far has not materialised.  We do 
not expect that complacency to remain.  2017 will see the expansion 
of New Zealand’s AML regime to capture the Phase 2 entities that 
have been the subject of much discussion and conjecture in 2016.  

Lawyers, accountants and real estate agents in particular are a weak 
link in the battle against the laundering of proceeds of crime, and 
expect draft legislation to be tabled in the House in early 2017 for 
passage before the 2017 General Election.  This focus will also be 
accompanied by increased media and public attention, but 
perhaps more importantly, increased regulatory attention 
from the three AML regulators, the DIA, Reserve Bank, and 
the FMA. To avoid being caught out by an impromptu visit 
from the regulator – we suggest businesses  ensure that 
they are on top of their AML requirements now.
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